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In Northwest Environmental Advocates v. U.S. Environmental Protection Agency (NWEA 
II), the court considered decisions about Oregon’s water quality standards made by the 
Environmental Protection Agency (EPA), National Marine Fisheries Service (NMFS), and Fish 
and Wildlife Service (FWS).  Northwest Environmental Advocates (NWEA) challenged EPA’s 
review and approval of Oregon’s water quality standards under the Clean Water Act (CWA) and 
the NMFS’s and FWS’s (collectively, Services) conclusions that the effects of EPA’s approval of 
water quality standards were not likely to jeopardize salmonids listed as threatened or 
endangered under the Endangered Species Act (ESA) or destroy or adversely modify their 
critical habitat.  On cross-motions for summary judgment, the court made the following key 
findings:  (1) EPA failed to fulfill its duty to review nonpoint source provisions to the extent that 
such provisions affect attainment of water quality standards; (2) EPA properly approved numeric 
criteria, use designations, and standards regarding threatened or endangered species; (3) EPA’s 
approval of natural conditions criteria and Oregon’s antidegradation policy and implementation 
plan was arbitrary and capricious; and (4) the Services’ “no jeopardy” and “no adverse 
modification” conclusions were arbitrary and capricious. 

Background 

In 1996, Oregon submitted water quality standard revisions to the EPA for approval.  
After consulting the Services, EPA approved Oregon’s revisions in part but rejected temperature 
criterion for salmonid migration and rearing in the Lower Willamette River.  Oregon did not 
further revise that criterion.  Subsequently, EPA did not promptly promulgate its own criterion in 
violation of the CWA.  Northwest Envtl. Advocates v. U.S. Envtl. Prot. Agency (NWEA I), 268 F. 
Supp. 2d 1255, 1259–61 (D. Or. 2003).  In NWEA I, the court found that EPA’s approval of 
certain water quality standards and NMFS’s conclusion the standards would not jeopardize listed 
salmonids was arbitrary and capricious and ordered EPA to publish revised standards and an 
antidegradation plan for Oregon.  Id. at 1265–73.  In response, EPA published a proposed rule 
that was not finalized before Oregon submitted new revisions for approval in December 2003.  
After consulting the Services, which issued Biological Opinions (BiOps) concluding that revised 
water quality standards were not likely to jeopardize listed fish or adversely modify their critical 
habitat, EPA approved Oregon’s revisions.  In 2005, NWEA brought suit to challenge the EPA’s 
approval of Oregon’s water quality standards and the Services’ BiOps.  

Clean Water Act Claims 

The court first considered whether EPA neglected a nondiscretionary duty to review 
Oregon’s nonpoint source provisions. Taking care to explain that EPA has no obligation to 
directly regulate nonpoint sources, the court found that EPA had a nondiscretionary duty to 
review the effects of nonpoint source provisions “to ensure that they do not supplant, delay the 
implementation of, or in some other way undermine the application of Oregon’s standards to the 
state’s waterbodies.” NWEA II, 2012 WL 653757 at *10.  The court reasoned that at least some 
nonpoint source provisions are “intrinsically intertwined” with water quality standards, and 
“have the potential to interfere with the attainment of water quality standards.”  Id. at *7–8.  



The court deferred to EPA’s decisions to approve Oregon’s numeric criteria and use 
designations.  While the court acknowledged the availability of more protective numeric criteria 
for water temperature, it identified rational connections between scientific support in the record 
and EPA’s conclusion that temperature criteria were protective of salmonids.  Id. at *10–14.  
Because the court deferred to EPA’s approval of numeric standards, it also concluded that EPA’s 
approval of water quality standards as a whole for protecting salmonids was not arbitrary and 
capricious.  Id. at *20.  Additionally, the court found that EPA reasonably approved new use 
designations because new uses continue to protect salmonids and because no regulations required 
Oregon to conduct a Use Attainability Analysis, which is a scientific assessment of factors 
affecting use attainment.  Id. at *16–17; 40 C.F.R. § 131.3(g) (2012). 

The court reversed some EPA actions, including approvals of Oregon’s narrative Natural 
Conditions Criteria (NCC), antidegradation policy, and implementation plan. The NCC provides 
that if Oregon determines the “natural thermal potential” of a water body is warmer than the 
biologically-based numeric criteria, the natural thermal potential automatically supersedes 
otherwise applicable numeric criteria for that water body.  Or. Admin. R. 340-041-0028(8) 
(2012).  The court reasoned the NCC allows Oregon to replace numeric criteria (determined to 
protect salmonids) with a new numeric standard for use during the total maximum daily load 
(TMDL) process.  NWEA II, 2012 WL 653757 at *15.  The court also characterized the NCC as 
an attempt to “restore one aspect of Oregon’s historical water conditions (higher temperatures in 
some waterbodies) without restoring the other conditions that allowed salmonids to thrive.”  Id.  
The court upheld EPA’s approval of Oregon’s antidegradation policy’s “Tier 1” provisions for 
existing in-stream water uses because the court found it met minimum CWA requirements.  Even 
so, the court concluded that EPA must review Oregon’s entire Internal Management Directive to 
ensure that it describes essential elements of antidegradation review implementation and 
complies with federal regulations.  Id. at *18–19. 

Endangered Species Act Claims 

The court found that NMFS’s no jeopardy and no adverse modification conclusions were 
arbitrary and capricious because its BiOp failed to adequately consider individual Evolutionary 
Significant Units, species’ recovery, baseline conditions, or cumulative effects.  Id. at 20–24. 
Because NMFS failed to adequately consider these issues, the court could not determine whether 
NMFS reasonably considered specific standards about spawning, smoltification, migration 
corridor use, and intergravel dissolved oxygen water quality criteria.  Id. at *24–26.  The court 
also found that FWS’s no jeopardy conclusion with regard to bull trout was arbitrary and 
capricious because FWS failed to consider individually two distinct population segments (DPSs) 
and to account for the precarious condition of one DPS.  Id. at *28.  In addition, e-mails showed 
FWS may have considered political feasibility, a factor beyond the best scientific information 
available.  Id. at *29.  Ultimately, the court remanded both BiOps to the Services with 
instructions to reconsider water quality standards.  Id. at *20–30. 

Conclusion 

In sum, the court validated EPA’s approval of  Oregon’s numeric criteria for temperature 
water quality standards.  Yet NWEA’s successful challenge of narrative criteria places TMDLs 
based on the NCC in limbo, which creates uncertainty for industries subject to point source 
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regulation.  Moreover, EPA may struggle to evaluate nonpoint source provisions’ effects without 
impermissibly regulating nonpoint sources such as forestry, grazing, and farming activities.  It 
also remains to be seen if on remand the Services will conclude Oregon’s water quality standards 
are protective of listed species and their critical habitat. 

 


