
The Uniformed Services 
Employment and Reemploy-
ment Rights Act (USERRA) 
is a federal law that affects 
almost all businesses.  
USERRA provides employ-
ment rights to military ser-
vice members.  The law will 
become even more important 
when many of those employ-
ees who are 
c u r r e n t l y 
deployed in 
Afghanistan 
and Iraq 
come back to 
the United 
States and 
return to the 
workplace. 

USERRA’s 
Requirements 

USERRA requires em-
ployers to meet three obliga-
tions:  (1) reemployment, (2) 
protection of employee bene-
f i t s ,  an d  ( 3 )  an t i -
discrimination and anti-
retaliation.  USERRA re-
quires all employers to reem-
ploy all employees who left 
their jobs in order to perform 
military service.  The em-
ployment benefits of mem-
bers of the uniformed service 
are also protected.  USERRA 
also prohibits employers 
from discriminating or retali-
ating against employees 
because of their military 
service. 

USERRA Applies to All 
Employers 

An employer with one 
or more employees has to 
comply with USERRA’s 
provisions.  This is differ-
ent from many other fed-
eral employment laws that 
require a minimum num-
ber of employees before 
the employer is covered 
by the statute.  Complying 
with USERRA, therefore, 
affects virtually all em-

ployers.  Another differ-
ence from other employ-
ment statutes that deal 
with discrimination is that 
USERRA also applies to 
managers and supervisors.  
Not only can a company 
be held responsible for 
discrimination, but man-

agers and 
supervisors 
who have 
e m p l o y -
ment-related 
responsibili-
ties to ser-
vice people 
can also be 
held person-

ally liable for any dis-
crimination or retaliation. 

USERRA covers em-
ployees in all positions 
and there are no exclu-
sions for executive, man-
agement, or professional 
employees.  USERRA 
also applies to employees 
who have been laid off 
with recall rights, who are 
on strike, or who have 
taken a leave of absence.  
For example, if an em-
ployee was on a personal 
leave of absence and in-
tended to come back to 
work and then went into 
the military service, that 
person would be entitled 
to  bene f i t s  unde r 
U S E R R A .   A l s o , 
USERRA applies to em-
ployees that hold tempo-
rary, part-time, probation-
ary or seasonal positions 
as long as they had some 
indication that those posi-
tions would continue into 
the future. 

Reemployment Under 
USERRA 

 USERRA requires em-

ployers to promptly rehire 
employees who return 
from their military ser-
vice.  This reemployment 
must happen within two 
weeks of the employee’s 
application for reemploy-
ment.  But, reemployment 
also depends on the par-
ticular circumstances and 
the type of military ser-
vice.  For example, if an 
employee has been away 
for several years on active 
duty, an employer may 
have to reassign other 
employees or terminate 
other employees in order 
to create the opening for 
the returning service 
worker.  USERRA also 
requires employers to 
place returning employees 
into the position they 

would have held if they 
had remained employed 
continuously instead of 
going into the service.  
Therefore, the employer 
is required to rehire the 
employee into a position 
that reflects the pay, bene-
fits, seniority, and other 
job attributes that the em-
ployee would have had if 
it had not been for his 
period of military service.  
The employer must make 
a reasonable effort to train 
the employee to become 
qualified for the position 
that the returning service 
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“USERRA provides 
employment rights to 

military service 
members.” 

“USERRA requires 
employers to promptly 
rehire employees who 

return from their military 
service.” 



member is entitled to assume. 

   If a returning employee has become 
disabled as a result of the military ser-
vice, the employer must make reason-
able efforts to accom-
modate the disability.  
In this regard, accom-
modating a disabled 
employee might be no 
different than an em-
ployer would be re-
quired to do under the 
Americans with Dis-
abilities Act. 

In general, an employee may perform 
military service for up to five years and 
keep reemployment rights with the 
employer under USERRA.  After the 
five-year period, the employee loses 
the right to be reemployed. 

Rights to Benefits 

USERRA entitles employees who 
leave for military service certain rights 
for a continuation of their benefits that 

they would have earned had they been 
on a leave of absence from employ-
ment.  Depending on the employer’s 
benefits program, this may affect the 

accrual of vacations, an-
nual leave, pension bene-
fits, health plan coverage, 
and other similar types of 
employment benefits. 

Non-Discrimination 

USERRA prohibits dis-
crimination and retaliation 

against employees and applicants be-
cause of their military service.  An em-
ployer may not refuse to hire, reem-
ploy, promote, or deny any benefits to 
an individual because that person was a 
member of the military. 

Conclusion 

USERRA covers a wide range of 
issues involving employees who return 
from military service.  All employers 
need to be aware of their responsibili-

ties for reemployment of returning ser-
vice members.  Remember, each situa-
tion is different.  If you are faced with 
an issue that may involve USERRA 
and a returning employee’s reemploy-
ment rights, feel free to call us any time 
to go over your questions before you 
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“USERRA prohibits employers 
from discriminating or retaliating 

against employees because of 
their military service.” 

Dennis Steinman practices em-
ployment, business, commercial, 
franchise and corporate law. 
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If you have a question about how 
USERRA affects your business, 

please contact us. 

520 SW Yamhill Street, Suite 600 
Portland, Oregon  97204 

LAW TRENDS TODAY - FALL 2006 


